
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



218 BLOSSOM v. RAILROAD CO. 

Supreme Court of the United States. 

LEVI BLOSSOM v. THE MILWAUKEE AND CHICAGO RAILROAD 

COMPANY. 

Sales of mortgaged premises under a decree of foreclosure and sale are usually 
made in the Federal courts by the marshal of the district where the decree was 
entered or by a master appointed by the court, as directed in the decree. 

Contracts for the purchase and sale of goods or lands at public auction are con- 
tracts founded upon mutual promises, and consequently they cannot be regarded 
as perfected and binding unless they have received the consent of the parties. 

Biddings at an auction are mere offers, which may be retracted at any time 
before the hammer is down or until the bid has in some way been accepted by the 
seller. 

Auction sales under a decretal order are always regarded as under the control 
of the court and subject to the power of the court to set the sale aside or open it, 
if the circumstances of the case require it, before it has been confirmed. 

Such sales are usually conducted under the advice of the solicitor of the com- 
plainants ; but his instructions, if oppressive to the respondent or unreasonable, 
cannot control the officer, because the officer has duties to perform to the respond- 
ent as well as to the complainant, and to the court as well as to the parties. 

Every such officer possesses the power, for good cause shown, to adjourn the 
sale ; and, if the interests of the parties require it, he is bound to exercise a 
sound discretion upon the subject. 

Reasons for the adjournment in this case are satisfactory, as it was granted at 
the request of the parties to the suit to enable the respondents to negotiate an 
arrangement to pay the mortgage-debt. 

Appeal from the District Court of the United States for the 
district of Wisconsin. 

M. H. Carpenter, for appellant. 

James S. Brown, John W. Gary, and T. C. T. Buckley, for 
respondents. 

The opinion of the court was delivered by 

Clifford, J. — The respondents mortgaged their railroad to 
certain trustees as a security for moneys loaned and advances of 
various kinds, and to defray the current expenses of operating the 
railroad and of keeping the same in repair. Suit was brought by 
the trustees and certain creditors, named in the bill of complaint, 
to foreclose the mortgage for a breach of the conditions, and the 
cause proceeded to a decree of foreclosure and of sale. The sub- 
stance of the decree was that the mortgaged premises should be 
sold, at public auction, under the direction of the marshal of the 
district, unless the mortgagors should pay to the complainants, 
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previous to the sale, the sum of $254,175, with interest from the 
date of the decree. Pursuant to that decree the marshal, on the 
6th day of June 1862, offered the mortgaged premises for sale, but 
as no bids were received he adjourned the sale, under the instruc- 
tions of the solicitors of the complainants, to the 19th day of the 
same month, at the same hour and place. 

The report of the marshal also shows that he again offered the 
premises for sale at the time and place of adjournment, and that 
the appellant bid for the same the sum of $250,000, which was the 
highest and best bid received at that time. Fearing that the stock 
would be sacrificed if the sale should be completed, the agent of 
the stockholders made application to the solicitors of the complain- 
ants, requesting that the sale might be postponed for a short time 
to enable the respondents to make some arrangements to pay the 
mortgage-debt without a sale of the property. Yielding to that 
suggestion the solicitors gave such directions, and the marshal 
accordingly adjourned the sale for the period of two days, giving 
notice at the time that the sale at the expiration of that period 
would be again opened at the same hour and place, and that the 
bid of the appellant would be regarded as pending. 

Sueh an arrangement having been negotiated during those two 
days, a further adjournment became necessary to enable the par- 
ties to carry it into effect ; but when the sale was opened for that 
purpose, the appellant was present and increased his bid to the 
full amount of the mortgage-debt, including interest, costs, and 
expenses of sale. No other bids having been made the sale was 
adjourned, as directed, to the 1st day of October, and afterwards 
to the 15th day of January following, but before the day to which 
the last adjournment was made the respondents paid the amount of 
the decree to the complainants, and the sale was discontinued. 

The record also shows that the appellant applied to the court by 
petition on the 9th day of October 1862, to have the sale confirmed 
to him on his bid as increased to the full amount of the decree of 
foreclosure and sale, but the court denied the prayer of the peti- 
tion, and from that order the petitioner appealed to this court. 

1. Appellant contends that inasmuch as he bid the full amount 
of the decree, interest, and costs, at a time when the mortgaged 
premises were duly offered for sale, and inasmuch as his bid was 
the highest and best bid offered for the premises, it became and 
was the duty of the marshal to have struck off the property to him 
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as the legal purchaser of the same, and that the District Court 
erred in denying his petition for the confirmation of the sale. On 
the other hand the respondents deny that any sale was ever made, 
and insist that the bid of the appellant was a mere offer of pur- 
chase, which he might withdraw at any time before the bid was 
accepted or the property was struck off to him, and an entry to 
that effect was made by the marshal. 

2. Sales of mortgaged premises under a decr.ee of foreclosure 
and sale, are usually made in the Federal courts by the marshal of 
the district where the decree was entered or by the master 
appointed by the court, as directed in the decree. Such sales 
must be made by the person designated in the decree or under his 
immediate direction and supervision, but he may employ an 
auctioneer to conduct the sale if it be made in his presence. The 
express directions of the decree in this case were that the mort- 
gaged premises should be sold at public auction, unless the respond- 
ents, as mortgagors, should, previously to such sale, pay to the 
complainants the amount of the mortgage-debt as specified in the 
decree. 

3. Contracts for the purchase and sale of goods or lands at 
public auction are contracts founded upon mutual promises and a 
mutuality of obligation, and consequently they cannot be regarded 
as having been perfected and made binding unless they have 
received the consent of the parties. Consent of parties being 
essential to the contract set up in this case, it becomes important 
to ascertain in what way and to what extent such consent must be 
manifested, and to distinguish accurately between mere offers or 
proposals by the one party not accepted or approved by the other, 
and mutual and positive engagements which neither party can 
retract or withdraw: Addison on Contracts (Ed. 1857), p. 23-154. 

Unaccepted offers to enter into a contract bind neither party, 
and can give rise to no cause of action ; as for example, if one mer- 
chant offer to sell goods to another, such an offer is not binding 
until it has been in some form accepted by the party to whom it 
was made. Liability cannot arise in such a case, because the 
party making the offer cannot be held answerable to the other for 
not selling the goods, unless that other by accepting the offer has 
bound himself to purchase. 

4. Biddings at an auction, says Mr. Addison, are mere offers, 
which may be retracted at any time before the hammer is 
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down and the offer has been accepted: Addison on Contracts, 
p. 26. The leading case upon that subject is that of Paine v. 
Cave, 3 Term 148, where it was expressly held, that every bidding 
at an auction is nothing; more than an offer on one side until it has 
received the assent of the auctioneer as the agent of the owner. 
The Supreme Court of Pennsylvania held, in the case of Fisher 
v. Leitzer, 23 Penn. St. Rep. 308, that a bidder at a sheriff's 
sale has a right to retract his bid before the property is struck 
down to him, and that the sheriff has no right to prescribe condi- 
tions which will deprive him of such a right. The express ruling 
was that a bid at an auction before the hammer falls is like an 
offer before acceptance, and that when the bid is withdrawn before 
it is accepted there is no contract, and that such a bidder cannot 
be regarded in any sense as a purchaser. The rule, as laid down 
in the last edition of Story on Sales, is substantially the same as 
that adopted in the preceding case. Speaking of ordinary sales 
at an auction, the author says that the seller may withdraw the 
goods or the bidder may retract his bid at any time before they 
are struck off, and the reason assigned for the rule is that so long 
as the final consent of both parties is not signified by the blow of 
the hammer, there is no mutual agreement to a definite proposi- 
tion : 1 Sugd. on Vend, and Pur. 25. But as soon as the hammer 
is struck down, says the same author, the bargain is considered as 
concluded, and the seller has no right afterwards to accept a higher 
bid, nor the buyer to withdraw from the contract : Rutlidge v. 
Q-rant, 4 Bing. 653 ; Cook v. Oxley, 3 Term 654 ; Adams v. 
Linsdell, 1 Barn. & Aid. 681 ; Story on Sales, § 461. The same 
rules prevail upon a sale under common law process as in other 
cases of sales at public auction so far as respects the question now 
before the court. Until the property is actually struck off to the 
bidder he may withdraw his bid as a mere offer or proposition : 
Crocker on Sheriffs, p. 201. 

5. Judicial sales made under the decretal orders of courts of 
chancery are also, in this country, governed substantially by the 
same rules, except that such sales are usually made by the marshal 
or a master in chancery acting as an officer of the court, and are 
always regarded as under the control of the court and subject to 
the power of the court to set the sale aside for good cause shown, 
or to open it at any time before it has been confirmed, if the cir- 
cumstances of the case require the exercise of that power. 
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Doubtless such sales are usually conducted under the advice of the 
solicitor of the complainant, and it is sometimes said that the 
solicitor, in all questions arising between the vendor and purchaser, 
must be considered as the agent of all the parties to the suit ; but 
it is believed that the remark must be received with some qualifi- 
cation : Dalby v. Pullen, 1 Russ. & My. 296. Suppose it to be 
so, however, in a qualified sense, still it is true that the marshal 
or master, as the case may be, is the officer of the court, and that 
as such his acts and proceedings are subject to the revision and 
control of the court: Collier v. Whipple, 13 Wend. 229. In sales 
directed by a court of chancery, says Judge Story, the whole 
business is transacted by a public officer, under the guidance and 
superintendence of the court itself. Even after the sale is made 
it is not final until a report is made to the court and it is approved 
and confirmed. Either party may object to the report, and the 
purchaser himself, who becomes a party to the sale, may appear 
before the court, and, if any mistake has occurred, may have it 
corrected. He therefore becomes a party to the proceeding, and 
may represent and defend his own interest, and may be compelled 
by process of the court to comply with the terms of the contract : 
Smith v. Arnold, 5 Mason 420. 

6. Subject to those qualifications, and perhaps some others 
which need not be noticed, the question of sale or no sale, when it 
arises under a state of facts such as are exhibited in this record, 
may be fully tested by substantially the same rules as those which 
apply in cases of sales under common law process, or in other 
cases of sales at public auction. Tested by those rules it is clear 
to a demonstration that there was no sale of the mortgaged pre- 
mises in this case, because the property was never struck off to 
the appellant, nor was his bid, by act, or word, or in any manner, 
ever accepted by the seller, and the record shows that at the hear- 
ing in the court below nothing of the kind was pretended by the 
appellant. Instead of setting up that pretence, his complaint was 
that the marshal erred in refusing to accept his bid, which, if pos- 
sible, is less defensible upon the facts and circumstances of the 
case than the theory of the sale and purchase. 

7. Officers appointed under such decrees and directed to make 
such sales have the power to accomplish the object, but they are 
usually invested with a reasonable discretion as to the manner of 
its exercise which they are not at liberty to overlook or disregard 
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Acting under the decree they have duties to perform to the com- 
plainant, to the vendor and purchaser, and to the court, and they 
are hound to exercise their hest judgment in the performance of all 
those duties. Such an officer, in acting under such a decree, if 
directed to sell the property, should adopt all necessary and proper 
means to fulfil the directions, but he should at the same time never 
lose sight of the fact that, unless he is restricted by the terms of 
the decree, the time and manner of effecting the sale are, in the 
first instance, vested in his sound discretion. The usual practice 
undoubtedly is, that the officer in selling the property acts under 
the advice of the solicitor of the complainant, but it cannot be 
admitted that his advice is under all circumstances obligatory upon 
the officer. 

Granting that solicitors may properly advise the officer, still it 
must be borne in mind that the authority and discretion in making 
the sale are to a certain extent primarily vested in the officer 
designated in the decree. Unreasonable directions of the solicitor 
are not obligatory and should not be followed, as if the solicitor 
should direct the property to be struck off at great sacrifice when 
but a single bidder attended the sale. Under such circumstances 
the officer might well refuse to do as he was directed, and he 
might be justified in postponing the sale to a future day to prevent 
the sacrifice of the property. Every such officer has a right to 
exercise a reasonable discretion to adjourn such a sale, and all 
that can be required of him is that he should have proper qualifi- 
cations, use due diligence in ascertaining the circumstances, and 
act in good faith and with an honest intention to perform his duty. 

The general rule is that a sheriff is not bound to obey the direc- 
tions of the attorney of the creditor to make an unreasonable sale 
of the property of the debtor, if he sees that the time selected or 
other attending circumstance will be likely to produce great sacri- 
fice of the property, but he may in such a case, if he thinks pro- 
per, postpone the sale, especially if it appears that the creditor will 
not sustain any considerable injury by the delay ; and no reason is 
perceived why the same rule may not be safely applied in judicial 
sales made under the decretal order of a court of chancery. 

8. Courts often say that an auctioneer is solely the agent of the 
seller of the goods until the sale is effected, and that then he 
becomes also the agent of the purchaser, for ceitain purposes, but 
the marshal or master in carrying out a decretal order is more 
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than an auctioneer. They have duties to perform for all con- 
cerned, and in the performance of those duties they may adjourn 
the sale for good cause shown. Repeated decisions have estab- 
lished that rule, and in the leading case of Collier v. Whipple, 13 
Wend. 229, the court went further, and held that such an officer 
was bound to exercise a reasonable discretion in that matter. The 
same rule had been previously sanctioned in numerous cases, and 
was expressly laid down by the chancellor in the case of Kelley 
v. Israel, 11 Paige Ch. Rep. 154, which is one of the latest cases 
upon the subject : Tinlcham v. Purdy, 5 Johns. 345 ; McDonald 
v. Neilson, 2 Id. 190 ; KeigJdly v. Birch, 3 Campb. 321 ; Leader 
v. Penney, 1 Bos. & Pul. 359. 

But the record shows in this case that the bid of the appellant 
was never accepted, and that the adjournments were made by the 
direction of the solicitors of the complainants to enable the 
respondents to pay the mortgage-debt and save the mortgaged 
property from sacrifice. Negotiations to that effect were opened 
between the parties to the suit on the day the first bid of the 
appellant was made, and they were completed within two days, so 
that all concerned knew or might have known that a sale had 
become unnecessary. A subsequent postponement took place to 
enable the respondents to carry the arrangements into effect. 
They paid the debt, and the complainants executed a discharge 
for the same. Justice has been done, and all are satisfied except 
the appellant, and he has no just ground of complaint. 

Decree affirmed with costs. 



RECENT ENGLISH DECISIONS. 

Vice- Chancellor JTindersley' s Court. 

LANPHIER v. BUCK. 

A testator, having given to his nieces a life interest in his residuary estate, 
directed that, "incase all their children should die either in their lifetimes, or 
after their decease, under age, and without lawful issue," then his trustees should 
" pay, assign, and transfer" the shares of such nieces equally amongst all his 
nephews and nieces who should be living at such time or times, and ' ' to the issue 
of such of them as may be then dead (such issue to be entitled to its parent's share 
only)." He further directed, that such benefit of survivorship should not, as to a 
part of the funds given, operate in the case of one of the nieces, but that her share 



